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Punishing
learners
because they
g are. PrESV\OLV\E
s against the
law and the
Constitution,

According to recent statistics, in 2013 over 99 000 learners in South Africa
fell pregnant. This figure clearly shows that many school-going girls in
South Africa are at risk of falling pregnant. Both schools and learners
need to be well informed to ensure that pregnant learners are able to

get quality education that is free of prejudice and stigmatisation.

The purpose of this chapter is to explain how South African laws and policies
address learner pregnancy, what the rights of pregnant learners are, what
obligations rest on schools and the state in addressing this situation, and how
current law and policy should be developed to protect pregnant learners.
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The Constitution affords everyone the right to equality,

human dignity, and a basic education.

These fundamental rights, together
with various national and provincial
laws and policies, have made positive
and significant changes towards
ensuring access to a basic education and
promoting gender equality in schools.
South Africa has also signed a number
of international and regional treaties and
conventions that have helped strengthen
the state’s responsibility to protect and
support learners and to promote action
geared towards achieving universal access
to basic education. In practice, however,
gender inequality is still prevalent in
South African schools, and pregnant
learners still experience gender-specific
barriers to basic education in a way that
decreases their learning opportunities.
The promotion of gender equality in
the case of pregnant learners means that
the State must take more steps to ensure
that these learners will complete their
education rather than dropping out.
One of the strongest indications
that pregnant learners are not receiving
the support they need to re-enter the
education system after giving birth
and remain in school, is the low rate
of attendance (or high drop-out rate)
of female learners due to pregnancy.
A second indicator that pregnant
learners face barriers that affect their

access to education is the increase in
reports of discriminatory practices.
Pregnant learners often face reluctant
teachers who are not willing to support
them with access to books, notes, and
homework while they are at home for
the period necessary before giving birth,
or for recovery afterwards. Catch-up
classes are often not provided for either.
Pregnant learners are increasingly also
being requested to provide the school
with money, in case they need medical
assistance while at school. Others have
been forced to have a guardian accompany
them to school at all times, with schools
reasoning that the guardian and not the
school would then be liable in case of
a medical emergency. These practices
generate stumbling blocks and cause
great distress for pregnant learners.
There may be a number of reasons why
discrimination against pregnant learners
takes place in schools and communities.
However, the most common reasons
include stereotypes concerning the role of
females at home and in the community.
Females are often considered to be
caregivers, or more suited for domestic
work, while less emphasis is placed on
their educational needs. Recent data
confirms the existence of this view, and
shows that females are more likely to

stay home due to family commitments
such as housework and childminding.
Prejudicial and judgmental attitudes are
also common, and in some cases principals
and teachers have adopted a punishing
attitude towards pregnant learners, rather
than providing them with the support
and understanding they desperately need.
Often this happens even though some
principals and teachers know what the law
and the Constitution say about how they
must help pregnant learners. However,
many do not know that punishing
learners because they are pregnant is
against the law and the Constitution.
Discriminating against pregnant
learners may have far-reaching effects on
both the learner and society. Research
shows that when a girl falls pregnant at
a young age, her chances of completing
formal schooling and higher education
decrease. In addition, a learner who has not
completed schooling has a stronger chance
of unemployment, and may experience
difficulties in finding a high-paying job.
Pregnant learners are clearly a
vulnerable and marginalised group,
often associated with immorality and
shame. The South African government
is obliged to take positive measures
to make sure that they stay in school
and complete their education.
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UNITED NATIONS
GUIDELINES

Article 28(1)(e) of the UN Convention
on the Rights of the Child (UNCRC)
states that South Africa must:

‘Take measures to encourage regular
attendance at schools and the
reduction of drop-out rates’

Part I1I. 10(f) of the UN Convention

on the Elimination of all Forms of
Discrimination Against Women (CEDAW)
states that South Africa must:

‘take all appropriate measures to
eliminate discrimination against women
... to ensure to them equal rights with
men in the field of education and in
particular to ensure.. . . (t)he reduction
of female student drop-out rates’

INTERNATIONAL AND
REGIONAL LAW

1. WHY MUST SOUTH AFRICA
DECREASE THE DROP-OUT
RATES OF FEMALE LEARNERS?

Under international law, South Africa
must take steps to decrease the
number of children dropping out of
school, especially females. Two United
Nations Conventions say so. South
Africa has signed and ratified both.

South Africa has also signed and
ratified the International Covenant
on Economic, Social and Cultural
Rights (ICESCR), Article 13 of which
protects everyone’s right to education.
The Committee on Economic, Social
and Cultural Rights adopted General
Comment 13, which explains Article
13 of the ICESCR in more detail, and
states that education must be accessible
to all, without discrimination.

General Comment 13, paragraph
6 (b): ‘Accessibility — educational
institutions and programmes
have to be accessible to everyone,
without discrimination, within the
jurisdiction of the State party".

What obligations do African legal
mechanisms impose on South Africa
to protect pregnant learners?

The Protocol to the African Charter
on Human and Peoples’ Rights

on the Rights of Women in Africa
(Maputo Protocol) requires all African
member states to take measures to
promote keeping girls in schools.
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The African Youth Charter
requires signatory states to eliminate
discrimination against girls, and
states must make sure that there
are no barriers in the education
system that block pregnant
learners from attending school.

The African Charter on the Rights
and the Welfare of the Child also places
an obligation on signatory states to
take ‘appropriate measures’ to ensure
that children who fall pregnant have a
chance to continue their education.

Only the African legal mechanisms
speak specifically about supporting
pregnant girls. South Africa has signed
and ratified all of these mechanisms. The
government therefore has an obligation
to make sure that pregnant learners,
and learners who are mothers, are not
unlawfully denied access to school.

Importantly, these legal mechanisms
show that the government has a
responsibility to make sure that
pregnant learners are surrounded
by a supportive and understanding
environment in which their needs and
circumstances are accommodated.

2. HOW IS THE GOVERNMENT
FARING ON ITS INTERNATIONAL
AND REGIONAL OBLIGATIONS?

According to recent data, 473 159 girls
between the ages of 12 and 19 were
not attending school in South Africa in
2014. Of these learners, 18% (85 182)
said that they had fallen pregnant
during the previous 12 months. This
data indicates that the education

of female learners is negatively and
directly affected by pregnancy.

The 2015 General Household
Surveys (GHS) reveals that 9.4 % of
learners left school due to ‘family
commitments), including pregnancy.
But the number of females dropping
out for this reason was drastically high
compared to the number of males
(18.1% compared to just 0.4%).

While by no means decisive, these
statistics show a seemingly substantial
link between female drop-out rates
and learner pregnancy, a link which
is even clearer in poorer and rural
conditions. This indicates that South
Africa is falling short of its international
and regional obligations to ensure that
pregnant learners, a particularly high-
risk group requiring special attention,
do not fall out — and are not pushed
out - of the basic education system.

NATIONAL LAW AND POLICIES

1. WHAT DO SOUTH AFRICAN
LAWS AND POLICIES SAY ABOUT
LEARNER PREGNANCY?

Section 9(3) of the South African
Bill of Rights says that the State
must not discriminate against any
person based on aspects such as
gender, sex, pregnancy and marital
status. Section 9(4) states that no
person may discriminate against
anyone on these same grounds.
The Promotion of Equality and
Prevention of Unfair Discrimination

Act (the Equality Act) was introduced
to prevent and prohibit unfair
discrimination and to promote the
achievement of equality in South Africa.
Section 6 of the Equality Act provides
that no-one, including the State, may
unfairly discriminate against any person.
Section 8 of the Equality Act
makes it illegal to discriminate on the
basis of gender. In particular, Section
8(f) prohibits discrimination on the
basis of pregnancy and 8(g) prohibits
discrimination where the result is to
limit women'’s access to social services,

or benefits such as health and education.

Section 10 of the Constitution states
that everyone has the right to dignity
and to have their dignity respected and
protected. Closely related to the right to
dignity is the right to a basic education,
which the Constitution guarantees
to everyone, in Section 29(1)(a).

The Bill of Rights also makes special
provision for children, in Section
28(2). This section states that the best
interest of the child is the top-most
priority in every matter concerning
the child. Similarly, Section 9 of the
Children’s Act states that ‘in all matters
concerning the care, protection and
well-being of a child, the standard that
the child’s best interest is of paramount
importance must be applied’.

The South African Schools Act
gives effect to the right to education
guaranteed by the Constitution. In
terms of Section 3(1) of the Schools
Act, anyone whose child is due to
turn seven in a given school year must

| maruTo PROTOCOL

12(2)(c)states:

‘State parties shall take specific positive
action to (c) promote the enrolment
and retention of girls in schools..."

AFRICAN YOUTH
CHARTER (AYC)

23(G) states South Africa must:

‘Provide educational systems that do
not impede girls and young women,
including married and/or pregnant
young women, from attending’

THE AFRICAN
CHARTER ON
THE RIGHTS AND
WELFARE OF THE
CHILD (ACRWC)

Article 11(6) states:

‘State parties to the present Charter
shall have all appropriate measures
to ensure that children who become
pregnant before completing their
education shall have an opportunity
to continue with their education on
the basis of their individual ability.
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make sure that their child attends school.
The period of compulsory attendance
ends on the last school day of the year
a learner turns 15, or their last day of
Grade 9 (whichever one comes first).
Section 5(1) of the Schools Act states
that ‘[a] public school must admit learners
and serve their educational requirements
without unfairly discriminating in any
way'. This means that expectant learners,
especially those who are of compulsory
school-going age, must be enrolled and
be allowed to attend school. A school
cannot refuse to admit a learner because
of their pregnancy, as this would go against
sections 3 and 5 of the Schools Act. It
would also violate a learner’s rights to
equality, dignity and a basic education.
Also, a school cannot deny a learner
already in that school from attending
because the learner is pregnant, as this
would violate the learner’s right to a basic
education. Importantly, the school cannot
punish or place any difficult requirements
on a learner because of her pregnancy, as
this would amount to discrimination on
the basis of both gender and pregnancy.
This would be in violation of Section
8 of the Equality Act and Section 9(3)
and/or 9(4) of the Constitution.

The National Education Policy Act
(NEPA) was introduced to provide for the
making and applying of national education
policy regarding schools. Section 3(4)(o)
of NEPA states that the Minister of Basic
Education may determine national policy
dealing with education support services
such as health, welfare, counselling and
guidance, as part of the Department of
Basic Education’s (DBE’s) responsibility.

2.1SSOUTH AFRICA
COMPLYING WITH ITS OWN
LAWS AND POLICIES?

There is currently no national policy
relating to learner pregnancy in South

Africa, even though NEPA allows the
Minister to make one. In September
2013, the DBE Acting Director General
said that the department was developing
regulations on learner pregnancy. However,
this process has been delayed because
of government’s mistaken opinion that
the Minister does not have the power
to make such regulations. The Schools
Act was being reviewed, and would be
changed to give the Minister this power.
Currently the DBE's internal review process
is still taking place, and there has been
no indication how long this will take.
Some provincial education
departments, such as the Western Cape
Education Department (WCED), do have
a pregnancy policy for their province.
The WCED’s Policy sets out guidelines
for their schools in managing learner
pregnancy. The guidelines say that
pregnant learners are to be considered
learners with ‘special needs’, and must be
given counselling. It also says that School
Governing Bodies (SGBs) are accountable
for every learner’s right to education
— this includes enrolling expectant
learners and learners who are parents.
Learner pregnancy is dealt with in
different ways across provinces because
there is no national policy. SGBs have
been left to determine their own
learner pregnancy policies without any
guidance as to what is lawful. In many
instances, these policies have been highly
discriminatory. Pregnant learners are
being subjected to unlawful practices at
schools, which include being threatened
with suspension or expulsion, or being
refused a catch-up plan for missed lessons.
Some learners are not allowed to return to
school for at least a year after giving birth.
The effect of the lack of a national
policy can be seen in a case brought by
two Free State schools, Welkom and
Harmony High (the schools), against
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the DBE, and specifically the Head of
Department (HOD) in the Free State.

The SGBs of the schools adopted
pregnancy policies that provide for
the automatic exclusion of pregnant
learners. In particular, learners who fall
pregnant may not be readmitted into
school in the year in which they give
birth. The effect of these policies was
that pregnant learners would be forced
to repeat their current grade, should
they decide to return. These unlawful
policies were in line with a 2007 DBE
national policy titled ‘Measures for the
Management and Prevention of Learner
Pregnancy’. This policy encouraged
discriminatory conduct by promoting
the view that a pregnant learner takes
a leave of absence of up to two years to
‘exercise full responsibility for parenting’

The Welkom and Harmony policies
were applied even though both schools
were aware of a national circular titled
‘Management and Governance Circular’.
This circular states that learners may not
be expelled because they are pregnant,
and that pregnancy policies and
interventions must not punish learners,
but be ‘rehabilitative and supportive'.
The circular also encourages learners to
return to school as soon as possible.

Both schools had forced a learner
to leave as a result of pregnancy. After
being told of this, the HOD ordered the
principals to allow the learners back
immediately. The SGBs refused, and
took the HOD to court to stop him
from interfering with their policies.

In the judgment, the Constitutional
Court stated that the pregnancy policies
differentiate between learners on the
basis of pregnancy and sex (because male
learners are not negatively impacted
by these policies). This differentiation
amounts to unfair discrimination. The
Court also stated that the policies infringe

on a pregnant learner’s right to basic
education by requiring them to repeat
up to an entire year. The policies violated
the learners’ rights to human dignity,
privacy, and bodily and psychological
integrity, by obliging other learners
to report their pregnancy to school
authorities, thus stigmatising them
even more. It is clear that the 2007 DBE
pregnancy policy on which the schools
relied when drafting their policies is
against the law and the Constitution.
The Constitutional Court also
stressed the importance of co-operative
governance between HODs and SGBs,
meaning they should work together to
make sure that all learners can enjoy
a quality education. The Welkom
judgment highlighted the importance
of SGBs and educators drafting
policies that do not discriminate and
do comply with the Constitution.
The Welkom judgment again shows
the important need for a national learner
pregnancy policy, to ensure a uniform

«there remains
an urgenkt
need for a
sf:ep--b-j—s&ef
potitv, or legal
requlations,
specifically
concerning
learner
preghancy.

standard that at its core has the best
interests of the learners at heart.

The DBE released their ‘Draft Policy
on HIV, STls and TB’ in May 2015. The
Draft Policy states that all learners must
be educated about sex, as well as on
sexual and reproductive health rights.
However, the Draft Policy needs to be
revised to ensure that all learners are
provided with easy and discreet access
to condoms in schools. While this type
of policy is welcomed, it is strange that
the word ‘pregnancy’ does not appear in
the Draft Policy, despite the link between
unprotected sex, teenage pregnancy and
STls. The DBE'’s own statistics show that
learner pregnancy is a huge problem,
and should be addressed. This reality
should be taken into account when a
decision is made on what age learners
ought to be allowed to access condoms
in a way that is easy and discreet.

The chances of achieving the aims
of the Draft Policy are significantly
diminished if learner pregnancy is

not addressed as an additional policy
or law with an aligning, cohesive
and supportive framework.
The DBE has said that the Draft
Policy was approved on 20 May
2016. The department is in the
process of developing and costing
an implementation plan. The Draft
Policy has been submitted to the
Department of Planning, Monitoring
and Evaluation for review before it
is it is gazetted (made official).
Regardless of when the Draft Policy
is gazetted, there remains an urgent
need for a step-by-step policy, or legal
regulations, specifically concerning
learner pregnancy. This policy, or these
regulations, should inform schools on how
to lawfully manage learner pregnancy,
and should clearly set out the roles and
responsibilities of everyone involved.
This includes the obligation on schools
to make sure that pregnant learners are
provided with support to help them
return to school and finish their studies.
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Lawyers were approached by a mother, Ms Andiswa Motsepe,* whose daughter,
Angela,* was in Grade 12 at Slovo High School*. The mother needed help, because
the principal had forced Angela to leave school after discovering that she was

five months pregnant. Days earlier, the principal had handed a letter to Angela
and told her to give the letter to her mother. The letter stated that the mother
needed to contact the school. Ms Motsepe visited the school the following week
and met with the principal and his deputy. The principal told her that he did not
want pregnant girls at Slovo High because they were an embarrassment to his
school, and he handed Ms Motsepe a copy of the school’s pregnancy policy.

Slovo High's pregnancy policy states will not get time off to help her look she is female or pregnant. Slovo High's
that pregnant learners must pay a R200 after her newborn. For example, she policy is clearly aimed at punishing
deposit for use in case of emergencies, cannot say ‘My child is sick’, or ‘I had Angela because she is pregnant, and
including phoning an ambulance or to take my child for a routine check- therefore discriminates against her. Far
parents. If the learner does not pay a up’. The learner will not be allowed to from supporting her, the policy makes
deposit, she must stay home until she have any contact with the father of the it difficult for Angela to stay in school,
pays. The policy also states that a learner child on school premises, even if the because there is no understanding if she
must leave school at the end of her fifth father is also attending Slovo High. has to take time off when her baby needs
month of pregnancy, and will only be Even though the Welkom and her. It is in Angela’s best interests to return
allowed back three months after giving Harmony cases make it clear that a to school as soon as she can and to get
birth. A learner will not be allowed to school can have its own pregnancy her education, so that she can become
write exams during her last trimester. policy, it also says that the policy cannot a productive member of society and are
When the learner is back at school, she discriminate against a learner because able to financially support her child.

South Africa has clear constitutional and international obligations
that require the state to ensure that Angela is able to attend school
for as long as possible, to return to school as soon as she can, and
to get the support that she needs as a young teenage mother.

*Names have been changed
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Should you as a pregnant learner or a learner with children experience
any unlawful actions, there are certain steps you should follow to ensure
that you are able to attend school and complete your education.

Examples of unlawful actions against « ifaschool refuses to provide you with
pregnant learners or learners returning homework or tasks while you are away
to school after giving birth include: « not being allowed to write exams
« being suspended from school by the SGB « told to pay a deposit to the school
+ being recommended for in case of a medical emergency
expulsion by the SGB « told that you cannot attend
« being forced to go home without school without a parent or
being told when you may return someone responsible for you
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« told to be at school until the day
you give birth to your baby

« returning to school after giving
birth, and the school refusing
to provide a catch-up plan

+ not being allowed to return to
school, or only allowed to return
some time after giving birth.
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. Document your experience at school.
Make notes of any conversations with
the school principal or teachers.

. Consider informing your parents/
guardian about what is going on,
and ask that they come with you
to school for a meeting with the
principal. You do not have to tell
your parents/guardian if you are
not comfortable with doing so.

. You can - by yourself or with your
parents — set up a meeting with the
principal to discuss things. In that
meeting, you are, or your parent/
guardian is, entitled to ask that you be:

(a) allowed to remain at school
until the time that your medical
doctor or nurse says that it is no
longer safe for you to be there;

(b) allowed to return to school as
soon as you have given birth;

(c) provided with a catch-up plan;

(d) sent homework and tasks
while you are at home.

4. Ask the principal that any agreement
reached is written and signed.

5. If you or your parent/guardian is
unable to reach an agreement with the
school, you should approach your local
education district office for assistance.
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Visit the national Department of Basic
Education’s website at www.education.
gov.za to locate your provincial office,
who will be able to provide you with
the relevant district office’s contact
details. The district office is responsible
for all schools in your area. The office
is run by the District Director.

. If the district office is unwilling to

assist you or your parent(s), or fails

to solve the problem, you or your
parents can approach the civil society
organisations as set out on page

388 of this book or approach your
Provincial Education Department.

Lisa Draga is an attorney at the Equal
Education Law Centre (EELC) and has
worked there since it was founded in

2012. The EELC is a public interest law
clinic that works closely with Equal
Education, a social justice movement of
learners, parents and community members
advocating for quality and equality in

the South African education system.

Chandré Stuurman is an
attorney at the EELC.

Demichelle Petherbridge is
an attorney at the EELC.
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